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How do you read the First Amendment? 




^his summer solstice we knelt before the Doc¬ 
trine of Prior Restraint and rose amid ho¬ 
sannas. The New York Times and the Wash¬ 


ington Post (hereinafter called ‘The papers”) had 
begun to publish the Pentagon Papers (hereinafter 
called “the Papers”). The Government went to court 
to enjoin the publication. Do not grant the in¬ 
junction, the papers urged, because the heavenly 
prohibition in our Constitution is that there shall be 
no prior restraint. The judges agreed, more or less, 
but adequately more; the printing of the Papers was 
allowed to go ahead. A great legal victory was won,^ 
we were told, a great constitutional victory. Applause 
cards were lifted all around. 

There were some, however, who did not cheer. The 
President and his Attorney General seemed down¬ 
right grumpy. One maintained a sulky silence; the 
other threatened to put some people in jail. But a los¬ 
ing law firm is never cheerful, even when, as in this 
instance, it has had considerable experience in losing. 

Nixon & Mitchell brought a case they had to lose. 
There might have been differences over whether a 
temporary stay should have been granted, and for 
how long it should have remained in force. But there 
was no chance that the government could have won 
what it was after—a permanent injunction. Even the 
dissenters stopped short of saying the Pentagon Pa¬ 
pers should not have been published. They objected, 
mainly, to being pressed to respond so fast. 

There was no occasion for the hurrahs at the deci¬ 
sion. There was occasion for remorse. The publica¬ 
tion was certainly important; the judicial victory was 


not. The legal arguments that the newspapers made 
were paltry. The Justices’ opinions were too narrow 
and too broad, and in thou^t and writing far below 
the usual level of Supreme Court opinions. A great 
chance was fumbled. Nixon & Mitchell did their 
part. The opposition failed. So did the Supreme 
Court. The judges below acted well. A remarkably 
good performance was given by the very first to 
whom the matter was presented, Judge Murray Gur- 
fein of the New York District Court. (It was all the 
more remarkable because he was a newborn judge. 
He was sworn in on Thursday, ascended the bench 
the following Monday, and on Tuesday heard the 
government demand that he enjoin the New York 
Times.) But these were cases plainly destined for the 
highest Court, and it was there that the decision 
would be made and the opinions handed down that 
could have so great an effect on the future of our 
freedoms. 

Not that the decision itself—the final disposition of 
the case—was wrong. It was utterly right. The govern¬ 
ment’s suit for injunction should have been dis¬ 
missed, and was. No unexcited lawyer with a knowl¬ 
edge of the First Amendment should have expected 
any other outcome. But opinions in Supreme Court 
cases, as well as the decisions, have immense signifi¬ 
cance. Here our Justices failed us. 

It might have been the rush. If the Justices had 
had another week to work, there would have been, in 
all likelihood, a worthier set of opinions. But the dis¬ 
senters, denouncing the speed the majority forced 
upon them, were not asking for another week to 
think about the matter. They were referring to the 
entire litigation, from the District Courts on up. As 
Mr. Justice Blackmun put it, the cases should have 
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been remanded, to resume . . on a schedule per¬ 
mitting the orderly presentation of evidence from 
both sides, with the use of discovery if neces¬ 
sary. . . “Discovery” embraces a set of procedures 
by which each litigant investigates the other-has 
documents produced, examines witnesses under 
oath, goes to court for rulings when objections are 
made—in effect, has a pretrial trial. Then comes the 
trial itself. Then you wait for a decision. Then you 
have appeals. No matter how “expeditious” the han¬ 
dling of the matter, the dissenters’ prescription could 
use up months, and the First Amendment does not 
contemplate that free expression should slowly choke 
on legal process. 

Nor was there any need for what the dissenters 
were demanding. It is a hard thing to say—especially 
of a judge as able as John Harlan—but the dissenters 
overlooked a fundamental aspect of our law. It is 
simply this: the plaintiff must make his case. We—the 
Americans and the English—use an adversary sys¬ 
tem. There are different legal systems elsewhere, un¬ 
der which the judges are inquisitors who investigate 
and find the facts themselves. Our method depends 
instead on the thrash and wrangle of the litigating 
parties. Trial by combat has never ended. The plain¬ 
tiff must show the court what he complains about. 
The defendant must show that what the plaintiff says 
is false, or, if true, that it does not matter. The court 
has a comparatively passive role. Some of the Jus¬ 
tices complained that the Pentagon Papers filled 
forty-seven volumes. But there was no need to take 
the time to read all forty-seven volumes. The govern¬ 
ment occupies no privileged position, under our law, 
when it comes to court. It must, like any other plain¬ 
tiff, make its case. Both trial judges gave the govem- 
|ment ample opportunity to do this. When it finished 
pointing out, specifically, those parts of the Pentagon 
i Papers that were likely to do damage, the record was 
‘<complete. 

Nor should the government have been heard to 
say that the short notice would not permit it to make 

i its case. It was not dealing with strange material; 
these were its own documents. Could the government 
find no one in its employ who had studied them? If 
they were of so little interest that no such person 
could be found, that fact in itself should have ended 
the case. But actually the government had been re¬ 
viewing the Pentagon Papers since Senator J. Wil¬ 
liam Fulbright, a year and a half before, had asked 
Ufor a look at them. (What is called “the United 
States” or “the government” in these cases is not, of 
03urse, the nation, or even the entire government; it 
Ts merely the Executive, one branch of three.) 

A major defect in the Justices’ opinions was the 
talk about the possible criminal liability of 
^ the newspapers. Since the function of our 
courts is to decide the cases put before them, judges 
are properly laconic. It is not that they must write 


short opinions; it is rather that their opinions, gener¬ 
ally, should be addressed to the litigated questions. 
They frequently remind us that they do not rule on 
matters not in issue. Mr. Justice White, unac¬ 
countably, came close to doing exactly that. More¬ 
over, Mr. Justice Stewart joined in White’s opinion; 
Chief Justice Burger said he was “in general agree¬ 
ment” with what White said ‘\vith respect to penal 
sanctions”; Mr. Justice Blackmun said he was “in 
substantial accord with much that Mr. Justice White 
says, by way of admonition”; and Mr. Justice Mar¬ 
shall devoted part of his opinion to ‘Svhether a good- 
faith prosecution could have been instituted.” 

The greater part of Mr. Justice White’s opinion 
was addressed to the matter of whether the news¬ 
papers had committed crimes. No facts were pre¬ 
sented on the issue of whether a crime was com¬ 
mitted; no legal arguments were made. It would 
have been legitimate, as part of a judge’s reasoning, 
to say that while he felt no injunction should be 
granted, this did not mean that there was no viola¬ 
tion of a statute. But Mr. Justice White went further. 
If he did not explicitly invite the Department of Jus¬ 
tice to prosecute the newspapers, he at least supplied 
a number of helpful hints on how to argue in support 
of such a prosecution. Assuming the newspapermen 
are indicted, there is a question whether any person 
who reads this opinion can properly serve as a juror.^ 

Another weakness is that several of the Justices— 
on both sides of their division—wrote opinions on 
power rather than on the First Amendment. The 
Constitution deals with governmental power in two 
ways: it confers it, and it puts restrictions on its ex¬ 
ercise. The Constitution as originally drafted dealt 
mostly with the grant of power—to Congress, to the 
Executive, to the Judiciary. The Bill of Rights, 
which th e states masted before they would approve 
the Constitution, contains most pf^the restrictions. 
Accordingly, an act of Congre^or an order of the 
President, brought under constitutional scrutiny, 
must pass two tests: does the power exist, and has it 
been exercised in such a way as to violate some pro¬ 
hibition? The existence of the power does not tell us 
whether its exercise is lawful. 


‘ The opinion concludes with a disclaimer: “I am not, of course, 
saying that either of these newspapers has yet committed a crime 
or that either would commit a crime if they published all the mate¬ 
rial now in their possession.” 

But one may wonder at the effect of such a disclaimer when it 
comes at the end of a long discussion of criminal liability, a dis¬ 
cussion containing such remarks as: ‘‘However, these same mem¬ 
bers of Congress appeared to have little doubt that newspapers 
would be subject to criminal prosecution if they insisted on pub¬ 
lishing information of the type Congress had itself determined 
should not be revealed.” 

Or, again: ‘‘If any of the material here at issue is of this nature, the 
newspapers are presumably now on full notice of the position of 
the United Slates and must face the consequences if they publish. I 
would have no difficulty in sustaining convictions under these sec¬ 
tions on facts that would not Justify the intervention of equity and 
the imposition of a prior restraint” 
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Paper Victory 


Nevertheless, two of the Justices, Harlan and Mar¬ 
shall, gave the Bill of Rights only a very curt nod and 
then became engrossed in power questions. They 
came out with different answers. Mr. Justice Mar¬ 
shall, concurring in the majority decision, found that 
Congress had “specificaUy refused to give the Execu¬ 
tive authority to ask, or the Court authority to grant, 
the injunction that was sought.” Mr. Justice Harlan, 
dissenting, found that the Executive had the power 
to prevent the publication, subject only to the Court’s 
satisfying itself that the matter lay “within the proper 
compass of the President’s foreign relations power,” 
and that there had been a determination by “the Sec¬ 
retary of State or the Secretary of Defense-after ac¬ 
tual personal consideration by that officer” that dis¬ 
closure would irreparably impair the national 
security. 

So Harlan would issue the injunction and Marshall 
would deny it, but the two opinions have much in 
common, principally a demeaning of the First 
Amendment. Marshall was not the only Justice to 
spend a lot of time on what Congress had or had not 
done. But where expression is constitutionally pro¬ 
tected, no amount of legislative effort can change the 
situation. The First Amendment says that “Congress 
shall make no law .. . abridging the freedom of 
speech, or of the press. . . .” If enjoining the publica¬ 
tion of the Pentagon Papers is an abridgement, the 
fact that Congress has made just such a law means 
only that t he law is void. 

IX^n the otherjmnd^he Amendment dqc^sjipt 
bar thelv^y, Ihe^x^tive branch of the government 
would seem entitled to the injunction. If it has lawful 
power to keep some things confidential, why can t it 
ask the courts for help? Any private person can. No 
statute is necessary to prompt a court to issue an in¬ 
junction where some right of property needs protec¬ 
tion; it is part of the ancient jurisdiction of the courts 
of chancery, a jurisdiction inherited by contemporary 
federal courts. Businessmen go to court to get decrees 
against disclosure of trade secrets. Landowners get 
injunctions against obtrusive acts of neighbors. The 
Executive, concerned for the safety of all the people, 
should have no less standing in our courts than a 
plaintiff complaining that his real estate will fall in 
value. The preoccupation with statutes (by both 
Court and counsel) seems to have been unfocused. 

Yet, granted the Executive has power to obtain a 
decree of court in a proper case, the question remains 
whether under the First Amendment this was a 
proper case. It is not conceivable that we can be si¬ 
lenced, where Congress could not silence us, by the 
Secretary of State or by the Secretary of Defense, or 
^ by the President himself. 

B ut the principal defect of the opinions was 
their concentration on prior restraint. And 
here the Justices may be excused, because it 
was that hollow legalistic doctrine on which (with 


“power” arguments) the papers made their stand. Al¬ 
together, the quality of the litigants’ argument was 
less than it should have been. The presentation of a 
case, even to a court as independent and capable as 
the Supreme Court, has an effect not only on the out¬ 
come but on the opinions the judges write. It has an 
effect greater than is generally acknowledged, 
greater, probably, than the judges themselves may 
realize. Solicitor General Erwin Griswold-dis¬ 
tinguished lawyer, distinguished legal scholar, former 
dean of Harvard Law School-began his argument 
with a discussion of copyright law. The First Amend¬ 
ment is not absolute, Griswold said; it must admit-oL 
some exceptions. But the illustration in no way 
proved his point. C opyrig ht does not keep informa¬ 
tion from the public. There 'are twcrkihds of copy¬ 
right, one granted by Act of Congress, the other by 
the common law. Statutory copyright keeps nothing 
secret. On the contrary, it requires publication; it is 
only publication, with appropriate notice, that gives 
the right at all. Common-law copyright, in contrast, 
lasts until there is a publication; the courts will shield 
an author who does not want his work to see the light 
of day. But 4 shields authors, n ot £oyernrnents. 
Moreover, both kinds of copyright apply only toTRe” 
art of the expression, to the forjn and not its sub¬ 
stance. There is no info rmation— no fact, idea, q2in2 
ion, sentiment-thanHe law’of copyright restricts. It 
supplies no precedent, no analogy, no instructive il¬ 
lustration that bears upon the case. 

The weakness of Griswold’s opening is sympto¬ 
matic of the weakness of his argument throughout. 
One more example: reducing broader claims made 
by other government attorneys, he said the c^e came 
down to “ten specific items.” But one of the items he 
“specified” consisted of four wLujnes. This may some 
day come to be a joke for after-dinner speeches, and 
in time will be discounted as apocryphal. 

The most plausible explanation is that Griswold 
had no heart for the case he had to argue. If that 
is so, he should not have handled it. He should have 
turned it over to his boss, the Attorney General, who 
could have handled it with enthusiasm. Better still, 
Gilswold might have resigned. 

But it was the lawyers on the other side, with their 
clients, who had the job of defending freedom of the 
press. (It was not a matter of acting for a client who 
merely wanted to win his case; the clients here pub¬ 
licly assigned themselves a larger role.) The defense 
lawyers’ arguments were narrow and timid, in man¬ 
ner and in scope. Take one example. Mr. Justice 
Stewart, excellent in the questioning of counsel, put a 
tough question: 

Let us assume that when the members of the court go 
back and open up this sealed record we find some¬ 
thing there that absolutely convinces us that its dis¬ 
closure would result in the sentencing to death of a 
hundred young men who.se only offense had been that 
they were 19 years old and had low draft numbers. 
What should we do? 









































William Glendon, for the Washington Post, who ar¬ 
gued last, had the benefit of hearing the question put 
to Alexander Bickel, for the New York Times, w^ho 
preceded him. Glendon answered, in effect, that the 
hypothetical case was not the case before the court. 
This is a sound beginning, but it is not a sufficient an¬ 
swer. To support it, one must show the difference be¬ 
tween the question posed and the case before the 
court. But even that is not enough; if the hypotheti¬ 
cal question is not too far removed, and this one was 
not, it also deserves an answer of its own. Glendon 
did not undertake a direct answer, and Stewart did 
not press him, perhaps because there was a diver¬ 
sion; at this moment the Chief Justice came in with 
another question. 

Professor Bickel was less fortunate. He could not 
avoid the question. After some colloquy he said: 

No, I am afraid that my inclinations to humanity 
overcome the somewhat more abstract d evotion to the 
First Amendment in a case of that sort. 

Sentimentality has never had a finer moment, at least 
not in the Supreme Court, 

First, counsel might have asked the Justice to put 
his question into context. (Stewart, indeed, in his 
subsequent comments, suggested this himself.) It is 
tragic indeed that a hundred young men might die. It 
is more tragic still that thousands have died and 
many more have lost arms and legs and eyes, and 
that a country has been ravaged. Whether any man 
must die—young or old, drafted or enlisted, in war or 
for other reasons—is terribly important, but Stewart’s 
question must be considered not in some other situ¬ 
ation or some other world, but in this situation, in 
' this world. There is destruction in Southeast Asia; 
these hundred deaths would be part of that destruc- 
' tion. The publication of the Pentagon Papers might 
bring an earlier end to the destruction; these hun¬ 
dred deaths might save a thousand lives. Or the pub¬ 
lication might have an opposite effect. No one 
knows. We do not abandon freedom of speech—for 
wjhich many_m.en have died—on a supposition. 

This brings us to the second answer to the 
question. We are dealing with a rule of law, laid 
down by the First Amendment. Any rule of law must 
cover a multitude of situations; otherwise it is no 
rule. The word “law” implies abstraction and gener¬ 
alization, in government as well as science. If each 
concrete dispute is to be decided on its own, without 
regard to any other, we have no law; rights and 
duties then have little content; no one knows just 
where he stands. We must generalize to create a rule 
of law. 

But once we have a rule of law, we must accept 
that there are situations in which the general pre- 
4 scription works harshly, in some quite badly. The 

[ First Amendment is an abstraction. It carries with it 
suffering and peril. Some speech, some writing, will 
divert minds from the truth, will lead to bad behav¬ 
ior, will create injustice, will destroy. The theory of 


I our system of free expression is that these are risks 
[ worth taking. 

Thus the Supreme Court has, in certain situations, 
abolished the protection that the libel law had given, 
because the First Amendment demands the fullest 
liberty to speak on public issues, even where the 
plaintifTs reputation may be—b y fal s ehood now pr o¬ 
te cted — altogether ruined. The Court has alsoToTT us 
that the Amendment reduces antiobscenity laws se¬ 
verely (in the case of writing, to negligibility), though 
for many people the world would be a pleasanter 
place if things that now assail their senses were not 
thrust upon them. The Amendment safeguards the 
seductive utterance of heretical opinion, though mil¬ 
lions believe that souls thereby are doomed to ever¬ 
lasting torment. And it protects the spread of false 
and cruel ideas. The American Nazis are permitted 
to speak their piece. Father Coughlin was not hin¬ 
dered by the courts. A vigorous advocate of return to 
black slavery would not be silenced. 

We allow all this—indeed, shelter it—because our 
Bill of Rights embodies the decision that it is better 
to run these risks, to suffer these injuries, thaalaal- 
l ow the gove rnmen t to determine what on e shoul d 
s ay, what one should write, what the public should 
hear and read. The majority is not permitted to si¬ 
lence the minority, no matter how convinced of recti¬ 
tude the majority may be. There is gr eater danger in 
s uppr e ssio n, the axiom embodied in the First 
Amendment proclaims, than in the publication of 
what some of us, or most of us, or even almost all of 
us, believe to be dangerous or horrid. An argument 
the other way can be made. But this is our system; 
this is our law. Mr. Justice Stewart put the legal 
question; this should have been the lawyer’s answer. 

It is true, of course, that not every utterance is pro¬ 
tected by the First Amendment’s guarantee of free 
speech and freedom of the press. Congress certainly 
can, and has, made laws abridging the con man’s 
freedom of speech; they are called the Securities 
Acts. No stock swindler has ever successfully urged 
the First Amendment. There is still a private law of 
libel. Cigarette companies have no constitutional 
right to sell their goods in packs that bear the legend 
“Tar and Nicotine Are Good For You.” If one per¬ 
son persuades another to commit an ordinary crime, 
the instigator’s speech itself amounts to crime. Es¬ 
pionage, which all agree is not protected by the Bill 
of Rights, is conducted by talking or by writing; 
there is a valid conceptual distinction between c lan- 
deitine communication and public statement. 

These things are not really exceptions. They can be 
accounted for semantically, simply by not inflating 
the words “speech” and “press” to their utmost lit¬ 
eral capacity. Words should not be taken out of con¬ 
text, and the context here is the Bill of Rights. 

But then there are some utterances which the First 
Amendment does not shield, and which cannot be 
accounted for this way. Assume, for example, that we 
are at war and a newspaper lets the enemy know that 
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we have broken their secret code. This is public state¬ 
ment; this is unquestionably “the press.” Here the 
language of the First Amendment will not help us. 
We must simply recognize that there are ex ceptions . 
There is, and should be, some expression that the law 
can move against. But given the broad, plain words 
of the guarantee, and the need for free expression in 
a political system such as ours, the exceptions must 
be rare and narrowly limited.' 

All the Justices accepted, expressly or by implica¬ 
tion, the proposition that exceptions should be rare 
and narrow (apart from the two who would permit 
no exceptions at all). And a majority (a majority at 
least; it appears that even the dissenters might have 
gone along if the procedure had satisfied them, if 
matters had not been so rushed) agreed that tjie case 
against the publication of the Pentagon Papers did 
noTqu^Ufy as an exception. 

That exceptions to the First Amendment should be 
rare and narrow is a valid rule. The decision to deny 
the injunctions sought was a sound application of the 
rule. The Court, however, put both the rule and its 
application not in terms of First Amendment free¬ 
doms generally but in terms of prior restraint. This is 
the ultimate failure of these cases. The decision 
should have said: the press is free to publish the Pen¬ 
tagon Papers. Instead it said a lessM thing: the press 
is ifeeTrom suit for an injunction. And, most of the 
Justices added, the publishers had better watch their 
I step; they may very well go to jail after they exercise 
' their freedom. 

Every Justice spoke in terms of prior restraint. All 
the cases cited in the per curiam opinion are cases of 
prior restraint. Everyone agreed that prior restraint 
has a special place—the Justices, even the most liber¬ 
tarian; the lawyers in their arguments; the news¬ 
papers themselves in their statements about the case; 
the commentators. 

^ ere it is necessary to speak slowly, since there 
I is such massing of opinion going the other 

a a way. Let us go back in history. In sixteenth- 
and seventeenth-century England, the govemmeiit 
controlled the presses. Printing was a licensed busi¬ 
ness. If a printer tried to act without a license, his 
press would be seized and what he printed con- 

‘Justices Black and Douglas (rightly honored for other things) 
urged a literal approach, the so-called “absolute” theory of the 
First Amendment. There is not space to discuss it fully here, but 
two points may be made, one an appeal to reason, the other to au¬ 
thority. Both Justices subscribed to the settled principle that the 
First Amendment’s guarantees apply to the states as well as to the 
federal government, though the w'ords of the First Amendment 
mention only Congress. This is done by putting extra meaning into 
the Fourteenth Amendment, which does refer to the states rather 
than the federal government, but says nothing about speech or 
press. Thus Black and Douglas were able to maintain their posi¬ 
tion by making a thoroughly free translation of one amendment 
while insisting on a thoroughly literal reading of another. The au¬ 
thority is Justice Holmes, admired by both Black and Douglas. 
Holmes said, “A word is not a crystal, transparent and unchanged; 
it is the skin of a living thought.” 


fiscated. (He could also be prosecuted for his crime.) 
In 1694 the licensing statute was permitted to expire. 

In part, the end of licensing was a product of the 
Glorious Revolution of 1688. Immediately, however, 
it seems to have been the result of administrative 
problems; licensing was becoming difficult to en¬ 
force. But criminal prosecution for speech or writing 
offensive to the government continued. Seditious ut¬ 
terance and heretical utterance had always been 
criminally punishable; early in the eighteenth cen¬ 
tury, obscene utterance was added to the list of com¬ 
mon law crimes. 

The doctrine of prior restraint—more accurately, 
the doctrine of no prior restraint—now came to full 
flower. It reached its most quoted statement in Wil¬ 
liam Blackstone’s Commentaries on the Laws of Eng¬ 
land, Blackstone has had a tremendous, and unfortu¬ 
nate, influence on our law. He was in fact an unsuc¬ 
cessful practitioner who shrewdly turned to teaching 
law; his lectures became the famous Commentaries. 
Twentieth-century scholars have demonstrated the 
fatuity of much of what he wrote, but his doctrine of 
prior restraint has somehow escaped the demolition. 
The core of his statement (with his italics) is this: 

The liberty of the press is indeed essential to the nature 
of a free state; but tl^ consists in laying no previous 
restraints upon publications, and not in freedom from 
censure for criminal matter when published. Every 
freeman has an undoubted right to lay what senti¬ 
ments he pleases before the public: to forbid this is to 
destroy the freedom of the press: but if he publishes 
what is improper, mischievous, or illegal, he must 
take the consequences of his own temerity. 

I suggest that the distinction is not good, in early 
times or now. 

In early times, prior restraint was a more certain 
method, and subsequent punishment a more fearful 
deterrent, than either is today. The prior restraint was 
utterly effective (at least regarding future publica¬ 
tion) because the printer lost his press. A subsequent 
punishment for seditious utterance could be, and on 
occasion was, the same as that for treason: the con¬ 
victed man was hanged, cut down before he died, 
castrated, compelled to witness the burning of his 
severed parts, then drawn and quartered. 

Even if the government should prevent an idea 
from being printed, that idea can nevertheless arise 
again in the mind of another person, who may then 
undertake to express it. If a populace is thoroughly 
cowed, however, thought itself is stunted. People fear 
to have new thoughts because if they have them they 
may utter them, and if they utter them dread con¬ 
sequences will follow. Both kinds of suppression are 
evil, but it is hard to say which one is worse. 

Move to modern times, and think of it from the 
other side. You are a fledgling dictator, still not sure 
of absolute power, and faced with the problem of ob¬ 
literating opposition. Is it better to control everything 
that is printed? The ideas may not disappear. Or is it 
better to allow a few opponents to publish their op- 
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position, and then make them face a firins scjuad? 
Which is more likely to teach the citizens a lesson? 

Both prior restraint and subsequent punishment 
are, in the present time and in this country, different 
from what they were. Subsequent punishment is a 
prison sentence rather than the torture and death it 
used to be, though prison is for most people itself a tor¬ 
ture. Prior restraint, however, has become altogether 
different. Consider what the government asked in 
these cases, injunction against further publication. 
An injunction is an order of the court that one must 
stop what one is doing, else go to jail. The dis¬ 
tinctions between prior restraint and subsequent 
punishment now are only two: where there is sub¬ 
sequent punishment, a publisher does not know for 
sure, until the matter is decided, that he will go to 
jail; an injunction puts him on notice. Then there is 
the boon of a jury trial in a criminal case. It is a 
dubious boon. What the First Amendment ordinarily 
protects is minority opinion, and the jury is likely to 
represent the popular view. The specific idea we fear 
or hate is very real to us, while the theory' that every¬ 
body ought to be free to say or write whatever he 
chooses is e.xperienced as no more than that: a the¬ 
ory. For most people, freedom of expression means 
simply freedom for me. Judges, familiar with the im¬ 
portance of abstractions, are more likely than jurors 
to be willing to act on theory, and to allow hateful 
words their freedom. 

So whether prior restraint or a subsequent punish¬ 
ment has the more baleful effect is a question that 
can be argued. But on neither side are the arguments 
so conclusive that we ought to cut the First Amend¬ 
ment in half, and give freedom of the press one 
meaning or another depending on the legal proce¬ 
dure the government decides to use. 

Take the present case. It seems fairly clear that 
threat of criminal prosecution had its effect upon the 
papers. When the decision was handed down and the 
I restraining order lifted, t he series came to a quick, flat 
1 halt. The subsequent installments were brief and not 
j startling. The possibility of criminal proceedings— 

I subsequent punishment as distinguished from prior 
'restraint- may b e s^posed to haive worked. 

There has been Historical argument that prior re¬ 
straint is what the First Amendment is all, or nearly 
all, about. It is true that most of the people who, in 
the eighteenth century, wrote about freedom' of 
speech and press shared the Blackstone view. But ap¬ 
peals to such precedent overlook the fact that the 
American Revolution was just that-a revolution. 
Our Constitution is the legal expression of a rebel¬ 
lion. 

Moreover, we do not know what all the people 
who voted for the Bill of Rights may have had in 
mind. The fact is they adopted a sweeping guar¬ 
antee. “Congress shall make no law . . . abridging 
the freedom of speech, or of the press. . . .” The 
Constitution is a statute, our fundamental statute. An 
elementary principle in interpreting a statute is that 


one need not go beyond its words where the words 
are plain enough. Here the words, in this regard, 
could not be plainer: they do not suggest, in any way, 

I that exceptions are to be broader or more numerous 
where the procedure of suppression is criminal pun- 
lishment rather than injunction. “Abridge” does not 
mean blot out. It means c urtail, impair. The meaning 
was no different in the eighteenth century. Whatever 
“freedom of the press” may include—and it is here 
that the question of exceptions enters-there is no 
doubt about the sort of interference that the First 
Amendment contemplates. It contemplates any di¬ 
minution of the freedom. Total suppression of a book 
is not the only thing that violates the guarantee; forc¬ 
ing the author to cut a paragraph is abridgement, 
too. And abridgement can be effected by different 
^ kinds of legal process. It makes no sense to assert that 
1 imprisonment for having published does not abridge 
[the freedom of the press. 

Finally, as John Marshall in 1819 said, “. . . it is a 
Constitution we are expounding.” What he meant 
was that this was not an ordinary statute, but the 
structure of a government, the government of a na¬ 
tion that was expected to grow and change. This 
strikes with special force where the First Amendment 
is concerned. The Amendment had very little atten¬ 
tion from the Court for a century and a half. The 
opinions that give it content start with cases follow¬ 
ing World War I, and the cases go steadily in the di¬ 
rection of greater freedom. (At least till now.) 

It is undisputed history that the Bill of Rights was 
meant t o protec tjhc gov erned from their governors.^ 
If this intent is to be given effect. tHeii as th ^priw ^ 
ofjhe governors gro ws, the r estriction s pu t upon 
th em by the Bill of RightT~must grow com- 
m^suratelvT^r present government is much more 
powerful than the government of 1791; it has great 
weapons at its disposal, not merely weapons of law 
enforcement but weapons designed to influence our 
minds. If the government’s power, through its own 
! speech^ and press, has gotten stronger," then the 
! people’s countervailing weapons must be made 
stronger. Otherwise the balance is upset. We do not 
allow the people’s power to keep its intended level of 
strength when our main concern is that there shall be 
no prior restraint. On the contrary, we divert our 
energies; we fool ourselves that we are enlarging 
freedom when we do no more than pay allegiance to 
an atavistic concept. 

Yet there is occasion for some thanksgiving—not a 
hurrah for victory but a sober commemoration. We 
can be sorry that the litigation was not better fought 
and did not give us judicial opinion that would better 
seiwe our future. But we can note that there was a 
litigation, and that the specific decision—that the 
newspapers should be allowed to publish, without 
any great delay-was never much in doubt. The gov¬ 
ernment did not send soldiers to seize the presses or 
to confiscate the papers. Instead it went to court. Q 
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